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Abstract

In India, Marriage is considered a sacred bond, but for some, it is merely seen as a license for
sexual entitlement. They believe that once married they can engage in sexual activity at will,

fulfilling their desires even without the wife’s consent, which leads to marital Rape.

In IPC Rape is considered as an heinous crime under section 375. But this section has two
exceptions and one of the exceptions mentions that sexual intercourse or sexual acts by a man
with his own wife, who is not under 15 years of age is not rape.! In simple words, marital rape
is not considered as Rape under section 375 of IPC. But today we are witnessing a lot of cases
where the husband forces the wife to perform sexual intercourse with him even if the wife does
not want to do it or has not given her consent. Many women’s rights organizations and activists
are fighting in favor of criminalizing marital rape. Marital rape is a violation of awoman’s

fundamental right to bodily autonomy and also against the principles of gender equality.

This paper expresses the need to criminalize Marital Rape. The paper will also highlight:
e Why is it important to criminalize marital Rape?
e What is the international perspective on Marital Rape?

e What is the current position in India of criminalizing Marital Rape?

The research method used in the paper is that | have taken the information from reliable sources
and also utilized help from decided or ongoing cases. In conclusion, this paper argueswhy marital
rape should be considered a crime and examines the potential consequences of not doing so or
permitting its continuance. We must start taking this matter seriously as there are a lot of woman

who are facing this issue due to their marital status.

Key Words: Marriage, Section 375, Marital Rape, Sexual Intercourse, Gender Equality

! Indian penal code, s.375
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Introduction

India has always been a patriarchal society where men are always considered stronger than
women. Men were always considered to be the sole bread earners for the household whereas
women were seen as maids who do the household chores. they were not allowed to go to school
to get an education; instead, they were told to learn household chores because they would need
these skills after marriage. they were not allowed to take part in the decision- making irrespective
of whether that decision affected women or not. People used to say that once a daughter is
married, she becomes her husband's responsibility and he has all the right to treat her in whatever
way he likes. They were always expected to obey their husband's decisions or actions. Even if
the husband used to beat his wife the people would still say that she surely must have done
something to provoke him. It can be said that women have suffered a lot due to people’s narrow-
mindedness in the past. But now times are changing andthe difference between men and women
is reducing, which means women are now consideredequal to men. However, there is one thing
that has not changed, some women have to endure marital rape during their marriage. There are
many women who are the victims of marital rape, but marital rape is not considered a crime in
India, which is why they continue to suffer from it. They still have to remain silent and endure
everything because, somewhere, some people still believe that a husband can’t rape his wife
because they are married. Somewhere women also fear what society will say or that their family

honour will tarnish if they accuse their husbands of such acts.

In 1860, our Indian penal code (IPC) was introduced since then it has been amended numerous
times. However, to date, marital rape has not been criminalized. Many countries including India,
have yet to criminalize marital rape, although some countries like the USA, England, Canada,
and Australia have done so. Now, discussions on Marital Rape have startedemerging in India as
well, where many people still believe that marriage grants you the right to have sexual intercourse
with your partner. However, some people believe that regardless of marital status, sexual
intercourse requires consent, and engaging in sexual activity without it is deemed unacceptable.
So in this paper, we are going to talk about Marital Rape in detail and also talk about the current
position of this topic in India.

Analysis of Existing Legal Frameworks
Marital rape can be defined as sexual intercourse occurring with a spouse without consent.

Marital rape is a kind of problem that has existed for centuries throughout the world.
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Although some countries have managed to solve this problem to some extent by creating separate
laws. But in India, it still exists on a very large scale, and yet no law has been implemented to
curb this heinous crime. However, in IPC rape has been defined in section375, and section 376

talks about the punishment for rape.

Because of Section 375 and Section 376 husband cannot be held responsible for marital rape.
Section 375 talks about that a man is said to commit rape if he had sexual intercourse with a
woman against her will, without her consent, with her consent but that consent has been obtained
by putting her in fear of death or hurt, with her consent but at the time of giving consent she was
unsound or intoxicated, and so on.? But section 375 also has two exceptions and one of the
exceptions says that sexual intercourse or sexual acts by a man with his wife not being under 15
years of age is not rape.® This exception given in section 375 creates a problem and saves the

husband from being prosecuted for marital rape.

On the other hand, section 376B of IPC talks about if a husband has sexual intercourse with his
wife without her consent who is living separately whether under a decree of separation or
otherwise, can be prosecuted and punished.* Now when we look at both sections the only
difference is that in section 375 husband and wife are living together and in section 376B husband
and wife are living separately. However, in section 375 husband cannot be tried for forced sexual
intercourse with his wife but according to section 376B, the husband can be made guilty of
having sexual intercourse with his wife without her consent. When we closelylook at both of the
sections it seems like both the sections are inconsistent with each other because, in the end, it’s
the wife who is suffering. When the husband and wife are living together, the wife is even more
vulnerable. So what difference does it make whether the wifelives separately or together, because

if forced intercourse is being carried out by the husbandthen rape is still occurring.

Section 375 of IPC is also inconsistent with the family laws. While on one hand, section 375
exempts Marital rape, on the other hand, section 10(2) of the Divorce Act states that “A wife
may also present a petition for the dissolution of her Marriage on the ground that the husband

has, since the solemnization of marriage, been guilty of Rape, sodomy, or bestiality”.>Section

2 Indian Penal Code, $.375
3 ibid
# Indian Penal Code, s.376B
5> The Indian Divorce (Amendment) Act 2001, s.10(2)
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10(2) could have been easily utilized in cases of marital rape if there were no exceptions in

section 375 of the IPC.

Review of Policy Initiatives and Advocacy Efforts

One of the key objectives of policy initiatives is to advocate for legislative reforms that recognize
marital rape as a criminal offense and remove legal exemptions or defenses that shield
perpetrators from prosecution. By advocating for changes to existing laws and policies,advocates
seek to ensure that survivors of marital rape have access to justice and support services,

regardless of their relationship to the perpetrator.

Policy initiatives may also focus on prevention strategies aimed at challenging societal norms
and cultural attitudes that perpetuate marital rape. This includes educational campaigns,
community-based interventions, and media outreach efforts designed to raise awareness about

consent, gender equality, and healthy relationship dynamics within marriage.

Furthermore, policy initiatives often prioritize the development of support services for survivors
of marital rape, including counseling, legal assistance, emergency shelter, and medical care. By
providing survivors with access to comprehensive support services, policymakers and advocates
aim to empower survivors to seek help, assert their rights, andrebuild their lives free from

violence.

Advocacy efforts may also target systemic issues within the legal system, such as barriers to
reporting, insensitive treatment by law enforcement officials, and inadequacies in the criminal
justice process. By advocating for survivor-centered approaches to law enforcement and legal
proceedings, advocates seek to ensure that survivors are treated with dignity, respect, and

empathy throughout the legal process.

Additionally, policy initiatives may focus on strengthening interagency collaboration and
coordination among government agencies, law enforcement, healthcare providers, and
community-based organizations to improve responses to marital rape. By fostering partnerships
and sharing resources, policymakers and advocates can enhance theeffectiveness of support

services and interventions for survivors.

Moreover, advocacy efforts often involve engaging with policymakers, legislators, and
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government officials to prioritize the issue of marital rape and allocate resources for prevention,
intervention, and support services. By raising awareness about the prevalence andimpact of
marital rape and advocating for policy changes, advocates can influence decision- makers to take

action and implement reforms that protect survivors and hold perpetrators accountable.

Challenges and obstacles in addressing marital rape through policy initiatives and advocacy
efforts may include resistance from conservative or patriarchal forces, lack of funding and
resources for support services, and entrenched cultural attitudes that minimize or justify violence
within marriage. Despite these challenges, policymakers and advocates continue to work
tirelessly to raise awareness, promote legislative reforms, and provide support for survivors of
marital rape. Through collective action and social change, societies can strive towards ending
the pervasive problem of marital rape and creating safer, more equitable environments for all

individuals.

This includes the development of protocols and guidelines for law enforcement, healthcare
providers, and social service agencies to respond effectively to cases of marital rape. Training
programs for professionals on issues such as trauma-informed care, cultural competency, and

victim advocacy are also essential components of these efforts.

In addition to legislative reforms and service provision, policy initiatives and advocacy efforts
may focus on research and data collection to better understand the prevalence, impact,and
underlying factors contributing to marital rape. By generating evidence-based knowledge,
policymakers and advocates can inform policy development, guide resource allocation, and
evaluate the effectiveness of interventions and support services.

Community-based initiatives are another key aspect of policy and advocacy efforts to address
marital rape. Grassroots organizations, survivor networks, and faith-based groups play vital roles
in raising awareness, providing support, and challenging harmful attitudes and beliefs within
communities. These initiatives may include peer support groups, survivor-led campaigns, and
community education programs aimed at promoting healthy relationships and preventing
violence within marriage.

Policy initiatives and advocacy efforts also extend to international and regional levels, where
organizations and governments collaborate to develop and implement strategies to address

marital rape as a human rights violation. International treaties and conventions, such as the
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Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and
the Istanbul Convention, provide frameworks for addressing gender-based violence, including

marital rape, and hold governments accountable for protecting the rights of womenand girls.

Despite the progress made in policy and advocacy efforts to address marital rape, challengesand
gaps remain. These may include insufficient funding and resources for prevention and
intervention programs, lack of coordination and collaboration among stakeholders, and limited

access to support services for survivors, particularly in rural or underserved areas.

Additionally, stigma, shame, and fear of reprisal may prevent survivors from seeking help or

reporting incidents of marital rape, further perpetuating cycles of violence and impunity.

Addressing these challenges requires sustained commitment and collaboration among
policymakers, advocates, service providers, and communities. By prioritizing the needs and
rights of survivors, promoting gender equality, and challenging harmful norms and attitudes,
policymakers and advocates can work towards ending the pervasive problem of marital rapeand
creating environments where all individuals can live free from violence within intimate
relationships. Through collective action and social change, societies can strive towards achieving

justice, dignity, and equality for survivors of marital rape.

Challenges and Gaps in the Legal System:

Lack of enforcement: Even in jurisdictions where marital rape is criminalized, enforcementmay
be lax, and perpetrators may go unpunished due to factors such as limited resources, institutional

biases, and lack of training among law enforcement officials and judicial personnel.

Challenges and gaps in the legal system's response to marital rape are multifaceted and require
comprehensive strategies to address. One significant challenge is the lack of uniformity and

consistency in laws governing marital rape across different jurisdictions.

Variations in legal definitions, evidentiary standards, and penalties for perpetrators can lead to

disparities in how cases are prosecuted and survivors are treated within the legal system.

Moreover, cultural and societal attitudes towards marital rape can pose significant barriers to
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survivors seeking justice. Victim blaming, disbelief, and stigma surrounding discussions of
sexual violence within marriage may deter survivors from reporting incidents or seeking help.In
some cases, survivors may face pressure from family, community members, or religious leaders

to remain silent or reconcile with their abusers, further complicating their access to justice.

Additionally, challenges within the legal system itself, such as underreporting, inadequate
training of law enforcement officials and judicial personnel, and lack of resources for
investigation and prosecution, can impede efforts to effectively address marital rape.

Survivors may encounter insensitive treatment, secondary victimization, and retraumatization
when interacting with the legal system, leading to low levels of trust and confidence in the justice

system.

Furthermore, legal loopholes and gaps in legislation may undermine efforts to hold perpetrators
of marital rape accountable. For example, marital exemptions or evidentiary requirements that
place the burden of proof on survivors may result in cases being dismissedor perpetrators
escaping punishment. Similarly, limited access to legal aid and support services may leave

survivors without the resources or assistance they need to navigate the legal process effectively.

The intersectionality of factors such as race, ethnicity, class, sexual orientation, and immigration
status further compounds the challenges faced by survivors of marital rape within the legal
system. Marginalized individuals and communities may experience additional barriers to
accessing support services, reporting incidents, and seeking justice dueto systemic inequalities

and discrimination.

Addressing these challenges and gaps in the legal system's response to marital rape requires a
multifaceted approach that involves legislative reforms, capacity building, and community-
based interventions. Legal reforms should prioritize survivor safety, remove barriers to reporting
and prosecution, and ensure access to support services for survivors. Additionally, training
programs for law enforcement officials, judges, and legal professionals should incorporate
trauma-informed approaches and cultural competency to better respond to theneeds of survivors.
Community-based initiatives, such as advocacy campaigns, peer support groups, and survivor-
led organizations, play a crucial role in raising awareness, challenging stigma, and providing
resources and assistance to survivors of marital rape. By fostering partnerships andcollaboration

among stakeholders, including government agencies, civil society organizations, and community
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leaders, societies can work towards creating environments where survivors are supported,

perpetrators are held accountable, and justice is served.

Through collective action and social change, we can strive towards ending the pervasiveproblem

of marital rape and creating safer, more equitable societies for all individuals.

Capacity building within the legal system is essential for improving responses to marital rapeand
ensuring that survivors receive fair and equitable treatment. Training programs for law
enforcement officials, prosecutors, judges, and other legal professionals should include
education on issues such as consent, trauma-informed care, cultural sensitivity, and the dynamics
of domestic violence. By enhancing the skills and knowledge of professionals within the legal
system, societies can improve outcomes for survivors and strengthen accountability mechanisms

for perpetrators.

Moreover, legislative reforms are needed to close legal loopholes, remove barriers to reporting
and prosecution, and ensure that marital rape is treated as a serious criminal offense. This may
include amending existing laws to explicitly criminalize marital rape, removing spousal
exemptions or evidentiary requirements, and providing adequate legalprotections and support
services for survivors. Additionally, efforts to increase public awareness about the prevalence
and impact of marital rape can help challenge misconceptions, reduce stigma, and promote a

culture of accountability and support for survivors.

Collaboration and coordination among government agencies, civil society organizations, and
community stakeholders are essential for addressing the complex challenges surrounding marital
rape. By working together to develop and implement comprehensive strategies, societies can
create environments where survivors are believed, supported, and empowered toseek justice and
healing. Through collective action and social change, we can strive towards ending the pervasive

problem of marital rape and creating safer, more equitable societies forall individuals.

Case Laws

1. Independent Thought v. Union of India (2017) 10 SCC 800:
a. In this case, the Supreme Court of India addressed the issue of marital rape and its

impact on the rights of married girls between the ages of 15 and 18. The court held
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that sexual intercourse with a girl under the age of 18, even byher husband, constitutes
rape under the Protection of Children from Sexual Offences (POCSO) Act, 2012. The
judgment emphasized the importance of protecting the rights and dignity of young

girls within marriage.®

2. Kharak Singh v. State of Uttar Pradesh AIR 1963 SC 1295:

a.

While not specifically a case on marital rape, this landmark Supreme Court case
recognized the right to privacy as a fundamental right under Article 21 ofthe Indian
Constitution. The judgment laid the foundation for subsequent rulings affirming the
autonomy and dignity of individuals within intimate relationships, including the right

to be free from sexual violence.’

3. State of Maharashtra v. Madhukar Narayan Mardikar (1991)
1 SCC 57:

a.

In this case, the Supreme Court clarified the definition of rape under Section 375 of
the Indian Penal Code (IPC) and held that lack of consent is the essenceof rape. While
not specifically addressing marital rape, the judgment emphasized the importance of
voluntary consent in sexual relations, irrespective of the relationship between the

parties.®

4. Rajesh v. State of Haryana (2011) 4 SCC 741

a.

In this case, the Supreme Court reaffirmed that consent is a crucial element insexual
intercourse and held that the absence of resistance does not implyconsent. While the
case did not directly address marital rape, the judgment underscored the principle that

sexual activity must be based on voluntary andunequivocal consent.’

5. State of Himachal Pradesh v. Sanjay Kumar (1987) 2 SCC 454

a.

This case dealt with the issue of consent in rape cases and emphasized that lack of

& Independent Thought v. Union of India, (2017) 10 SCC 800

" Kharak Singh v. State of Uttar Pradesh, AIR 1963 SC 1295

8 State of Maharashtra v. Madhukar Narayan Mardikar, (1991) 1 SCC 57
% Rajesh v. State of Haryana, (2011) 4 SCC 741
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resistance does not imply consent. While not specific to marital rape,the judgment
reiterated the importance of establishing voluntary consent in sexual relations,

irrespective of the relationship between the parties.

6. Yusuf Abdul Aziz v. State of Bombay AIR 1954 SC 321

a. In this landmark case, the Supreme Court of India highlighted the importance of
voluntary consent in sexual intercourse and held that lack of resistance doesnot
amount to consent. The judgment laid down foundational principles regarding the
definition of rape and emphasized the need to protect the bodily integrity and dignity

of individuals.*!

7. Sakshi v. Union of India (2004) 5 SCC 518:

a. While not specifically addressing marital rape, this case dealt with the issue ofsexual
violence against women and highlighted the need for effective legal and policy
measures to prevent and address such violence. The judgment underscored the
importance of protecting women's rights and ensuring access to justice for survivors

of sexual violence.!?

8. State of Punjab v. Gurmit Singh (1996) 2 SCC 384

a. While not directly related to marital rape, this case addressed the issue ofconsent in
rape cases and emphasized that consent must be voluntary and given without fear or
coercion. The judgment highlighted the importance ofestablishing the absence of

consent in cases of sexual violence.®

These cases represent important milestones in the legal landscape surrounding sexualviolence in
India, contributing to the recognition of the rights of survivors and the establishment of legal

principles regarding consent and bodily integrity.

CONCLUSION

10 State of Himachal Pradesh v. Sanjay Kumar, (1987) 2 SCC 454
1 yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321
12 Citation: Sakshi v. Union of India, (2004) 5 SCC 518
13 State of Punjab v. Gurmit Singh, (1996) 2 SCC 384
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In conclusion, the issue of marital rape is a complex and pervasive form of gender-based violence
that undermines the rights, autonomy, and dignity of individuals within intimate relationships.
Despite progress in recognizing and addressing this issue, significant challenges and gaps persist

in legal frameworks, societal attitudes, and support systems forsurvivors.

Legal reforms are crucial to explicitly criminalize marital rape, remove spousal exemptions, and
ensure access to justice for survivors. Efforts to raise awareness, challenge harmful norms, and
provide comprehensive support services are essential for empowering survivors and fostering a
culture of accountability and support within communities. Additionally, capacity building within
the legal system and collaboration among stakeholders are necessaryto improve responses to

marital rape and ensure effective enforcement of laws.

Furthermore, education and awareness-raising initiatives aimed at promoting healthy
relationships, consent, and gender equality are vital for preventing marital rape and changing
societal attitudes towards intimate partner violence. By addressing the root causes and systemic
factors contributing to marital rape, societies can work towards creating environments where

every individual is treated with dignity, respect, and autonomy within intimate relationships.

It is imperative for policymakers, legislators, civil society organizations, and communities to
prioritize the rights and well-being of survivors and take collective action to end the pervasive
problem of marital rape. Through sustained advocacy, legal reforms, and social change efforts,
we can create safer, more equitable societies where all individuals are freefrom violence and

discrimination within intimate relationships.

Suggestions for addressing marital rape include:

1. Implementing comprehensive legal reforms to criminalize marital rape and remove legal
exemptions.

2. Strengthening support services for survivors, including counseling, legal aid, healthcare,
andemergency shelter.

3. Enhancing capacity building and training for law enforcement officials, judicial
personnel,and healthcare providers.

4. Promoting education and awareness-raising initiatives on consent, gender equality, and
healthy relationships.
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5. Fostering collaboration and coordination among government agencies, civil society
organizations, and community stakeholders.

6. Investing in research and data collection to better understand the prevalence, impact, and
underlying factors of marital rape.

7. Empowering survivors to speak out, access support services, and advocate for their rights
within their communities.

8. Challenging harmful norms, attitudes, and beliefs that perpetuate gender-based violence
andvictim blaming.

9. Holding perpetrators of marital rape accountable through effective enforcement of laws
andlegal mechanisms.

10. Prioritizing the rights and dignity of survivors in all efforts to address marital rape and

intimate partner violence.

By implementing these suggestions and taking collective action, societies can work towards
creating environments where marital rape is not tolerated, survivors are supported, and justiceis

served.
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